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1.	Introduction	
In the 2015 Federal Court decision in Yakushiji v Daiichi Chuo Kisen Kaisha,4 the 
Court had to resolve a looming conflict between foreign (Japanese) liquidators 
appointed to Japanese shipping companies and potential claimants against their 
ships in Australian waters, and to have the ships arrested, pursuant to maritime 
liens. Orders were made recognising the Japanese ‘rehabilitation’ proceedings as 
“foreign main proceedings” under the UNCITRAL Model Law on Cross-Border 
Insolvency (Model Law),5 thereby giving the ships interim protection by way of a stay 
of proceedings by any claimants. But the Court was careful to say that this stay did 
not necessarily serve to determine or defeat any valid maritime lien subsequently 
claimed against the ships.6  
In that circumstance, the initial question would then be what rights the maritime 
claimants would have to arrest the ship, in light of the stay imposed by the Model 
Law. A further question would be under what law the validity of any such maritime 
claims should be determined – the lex causae7 (mostly likely the law of Japan) or the 
lex fori,8 Australia, where the ships happened to be found.  
This note will first describe briefly maritime law issues in a domestic insolvency and 
then outline the Australian context for international insolvency in the maritime sector.   
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Given the reluctance of courts in many countries, including Australia, to prevent 
mortgagees and maritime lien claimants from enforcing against ships operated by 
insolvent shipping companies, a practice has developed of many international 
maritime insolvencies being centred in the United States.  This note provides an 
overview of some of the reasons for this.  
Finally the note concludes with some questioning of the continuing elevated status of 
maritime liens, which, while they have a long established basis in maritime history, 
may now be seen as unnecessary remnants of a past age and as but one, albeit 
important for Australia, aspect of international trade. Other ways of protecting 
maritime claimants may be available. 
2.	Domestic	Maritime	Insolvency		
 
Insolvency law and its principles have been in existence, in modern form, for the last 
several centuries, though with a heritage going back to Roman times. One initial 
purpose of insolvency was to impose some social order in commercial society in 
circumstances where debts were not paid, and to try to ensure some equal 
recoupment to the creditors from the assets of what was a limited estate. Access to 
the debtor and their assets was usually possible within the limited geographic 
confines of societies of the day.    
Ships and their crew have been an important aspect of commerce and trade for 
millennia, well before Roman times, and while they were often creditors, they were 
also often debtors. As debtors in maritime trade, a substantial and vital asset existed, 
the ship, and its cargo, even if no other assets were available to the ship’s creditors.9    
The ability of a peripatetic ship to ‘disappear’ overnight leaving its creditors, and any 
unwanted crew, behind, called for a different set of rules than those developed by 
“land based” insolvency. Indeed, the elusive feature of ships, and the helplessness 
of particular creditors, resulted in the development of an aspect of maritime law that 
gives a “super priority” to certain creditors, the ultimate priority being the right to 
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arrest the ship under a maritime lien, and to have the ship held, or sold, to recover 
payment of the debt owed.  
Those rules of maritime law continue today, giving the right to arrest to those who 
are still seen as vulnerable creditors - those claiming for damage from collision by a 
ship, and the crew claiming unpaid wages, and the master for unpaid “expenses”.  
Salvage costs of a ship are also protected by a lien.10   
The right to arrest is a secured claim against the res11, the ship, that is, a claim in 
rem.  This is secured by a maritime lien over the ship itself. The lien arises at the 
point in time when the claim event occurs – the wages are unpaid, or the ship 
causes damage, or a person effects salvage. The lien stays with the ship wherever 
she may go, and prevails over mortgagees and bona fide purchasers for value 
without notice.12 But there is no public record or register of the lien. It is a right that is 
not available, to that extent, to any other creditor in the liquidation of a ship owner.  
These lien categories, given statutory status under s 15 of the Admiralty Act13, are 
not closed but they are relatively confined under Australian law.  
However the recent Federal Court decision in Reiter Petroleum v The Ship The Sam 
Hawk14 has opened up the potential for a broader range of liens to be claimed, with 
the Court deciding that the validity of maritime liens is a question of substantive, not 
procedural, law and is therefore to be determined according the foreign lex causae 
and not the lex fori. The maritime lien in question was for bunker supplies delivered 
to the Sam Hawk in other countries,15 a lien not recognised under Australian law.16  
In making that decision, the Court finally rejected the 1981 Privy Council decision of 
The Halcyon Isle;17 that is, ‘finally’ after considerable academic and extra-judicial 
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debate about its correctness.18 The Federal Court Judge based his decision on the 
High Court decision in John Pfeiffer Pty Limited v Rogerson19 as to the distinction 
between laws of substance and of procedure. The Privy Council had decided that 
maritime liens were matters of procedural law. This had what many might see as the 
unfortunate outcome that the validity of a lien would depend on the lex fori of 
whatever jurisdiction in which the peripatetic ship happened to be found.20   
This interim finding promptly lead to an appeal by the ship owner, heard in February 
2016. Assuming it stands, the determination of maritime liens according to the lex 
causae is consistent with a more internationalist approach to creditor rights, and 
consistent with the modified universalist approach in the UNCITRAL Model Law.  It 
does means that foreign law prevails over Australian law. 
3.	Cross‐border	Maritime	Insolvency		
 
Beyond issues of domestic law, disputes between a foreign insolvency 
representative and maritime claimants against the foreign debtor’s ships is a matter 
for cross-border insolvency law.  As in Yakushiji v Daiichi Chuo Kisen Kaisha, where 
a ship entering Australian territorial waters is owned or chartered by a foreign 
company the subject of foreign reorganisation or liquidation proceedings, then the 
foreign insolvency representative may apply to an Australian court under the Cross-
border Insolvency Act 2008 (Cth) (CBIA) for the foreign insolvency proceedings and 
their appointment to be “recognised”.21 Such applications are typically made to 
obtain a stay on local proceedings or executions against the ship and to obtain an 
order that the administration or realisation of the debtor’s assets in Australia be 
entrusted to the foreign representative.   
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While recognition of a foreign main proceedings taking place in the debtor’s ‘centre 
of main interests’ results in an automatic stay,22 the scope of that stay is subject to 
Australia’s insolvency laws. These laws include s 440B (voluntary administration) 
and s 471C (liquidation) of the Corporations Act23 in relation to the preservation of 
secured creditors’ rights, which may allow a maritime lien to be enforced.  
In Yu v STX Pan Ocean Co Ltd,24 a 2013 decision, Korean rehabilitation proceedings 
were recognised as foreign main proceedings by the Federal Court in circumstances 
where there was a risk that local creditors would take steps to arrest the debtor’s 
ships were they to call into Australian ports.25 While noting that the exercise of 
maritime security rights may be possible despite the CBIA automatic stay, the Court 
ordered a particular process to be followed if it became necessary to determine the 
question of whether a warrant for the arrest of the ships should issue.  
Following that decision, the interaction of maritime law and insolvency law was 
subsequently explicitly recognised by the Federal Court in its Practice Note 
CORP2.26 Where there is an CBIA application that “relates to an owner of a ship or 
ships engaged in any commercial trade”, the Practice Note requires that matter to be 
brought to the Court’s attention before, or at the time, the application for recognition 
is filed, together with a copy of the reasons of the Court in Yu v STX Pan Ocean Co 
Ltd.   
While that ensures that the legal issues are before the court, it does not address the 
real question whether a lien prevails over a stay under the Model Law.  
The Sam Hawk illustrates another issue, that even though recognition has been 
given to the foreign insolvency proceeding, the Model Law does not address which 
law should apply to the dispute.27  While the Federal Court decision, now subject to 
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the appeal outcome, was that the issue before it was substantive, many other 
aspects in an insolvency proceeding are characterised as procedural, such as the 
ranking of claims, and therefore subject to the lex fori. Other substantive matters, for 
example the validity of claims, are governed by the lex causae.28 Whatever the 
outcome of the Sam Hawk appeal, the law will leave open the difficulty of the 
distinction between insolvency laws of substance and of procedure.    
While there has been a general lex fori bias within insolvency proceedings, non-
forum laws may well be chosen to apply to issues once considered procedural, post 
John Pfeiffer Pty Limited v Rogerson.29  The first instance decision in the Sam Hawk 
is one example of this departure from the lex fori potentially applicable in an 
insolvency context.  
These issues concerning the effect of the automatic stay on maritime security 
interests and the law applicable to disputes about such interests are just two of the 
many issues surrounding cross-border maritime insolvencies in Australia that remain 
unresolved.  However, a key theme in maritime insolvency proceedings is the effect 
on secured creditors. It is this aspect that has affected the choice of forum for 
commencing a maritime insolvency proceeding.   
4.	United	States	of	America	as	a	forum	for	salvaging	economic	value	in	
international	maritime	insolvencies?		
 
The ability of mortgagees and maritime lien claimants to arrest ships can have a 
serious detrimental impact on the ability of an insolvent shipping company to 
continue to trade and restructure its affairs.  In recent years there have been 
numerous cases of foreign shipping companies filing for bankruptcy under Chapter 
11 of the United States Bankruptcy Code.30  These shipping groups choose Chapter 
11 over other insolvency procedures in their own or other jurisdictions because of the 
relative ease by which eligibility to file bankruptcy proceedings in the US can be 
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established,31 the nature and scope of the automatic stay against creditors taking 
enforcement action against the debtor and its assets32 and the seriousness with 
which US courts treat violation of the automatic stay.  
Unlike in Australia, where secured creditors are often free to enforce their security 
despite a debtor entering voluntary administration or liquidation, when a debtor 
enters bankruptcy in the US, the automatic stay prevents secured creditors, including 
maritime lien holders, from enforcing their security by way of arrest of the ship 
without US court approval.33   
Breach of the automatic stay can be enforced through contempt proceedings.34 In 
the case of a corporation, not only can it be held in contempt for violating the stay, an 
officer responsible for the corporation’s affairs and for its disobedience of the stay 
may also be liable for contempt.35  In addition officers and directors may be held to 
be in contempt if they aid and abet, act in concert, or conspire to cause or bring 
about the contemptuous act.36  The US court has the power to award compensatory 
damages,37 or in certain circumstances, punitive damages.38   
While the threat of being held in contempt and facing an award of damages from a 
US bankruptcy court may not be of concern to some foreign creditors who have no 
US connections, those who wish to do business in the US (i.e. banks or large 
corporations) or to visit the US at any time in the future, are unlikely to want to violate 
the stay.  Accordingly, many foreign creditors will not breach the automatic stay 
irrespective of whether or not there has been any recognition of the Chapter 11 
proceedings in their own jurisdictions, and even though an automatic stay would 
arise on recognition in accordance with their local insolvency laws.39   
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In the case of a shipping debtor, most major creditors will not take the risk of 
arresting ships in foreign jurisdictions, nor will they take the risk of not releasing 
those ships from arrest if the automatic stay is not lifted40 (as discussed below).  In 
this way, a shipping debtor who files under Chapter 11 can in effect achieve an 
automatic moratorium with all its major secured creditors against enforcement over 
its ships anywhere in the world.  
A secured creditor may seek relief from the automatic stay in appropriate 
circumstances.41  Two grounds for seeking relief are particularly relevant in a 
shipping Chapter 11.  The first is that secured creditors are to be adequately 
protected if they remain subject to the automatic stay.42  In a maritime context, 
adequate protection for a mortgagee includes things such as maintaining adequate 
insurance, imposing trading limits, ensuring payment of voyage expenses, fuel and 
lubricants, food, crew wages, insurance, management fees and expenses.43   
The second ground for obtaining relief from the automatic stay is if the secured 
creditor can establish the debtor’s lack of equity in the property and that the property 
is therefore not necessary for an effective reorganisation. 44  However, if the debtor 
can show that an arrested vessel would be put to use immediately after release and 
that the debtor has secured sufficient working capital to enable a plan of 
reorganisation to be effected, it is likely that relief from the automatic stay on this 
basis will be denied. 
5.	Conclusion	
 
Since 2010, this issue of cross-border insolvency in the maritime sector has been the 
subject of an international working group of the international association, Comité 
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Maritime International (CMI).45 It has distributed a questionnaire to its National 
Maritime Law Associations (NMLAs) and is collating their responses for comparative 
analysis. In light of “the depressed level of freight rates and recent insolvency filings 
by shipowners and charterers”,46 the issue remains topical and is one discussed at 
their international assemblies and by member associations, including the Maritime 
Law Association of Australia and New Zealand.47   
There are reported to be an increasing number of ship arrests, said to be because of 
the current low state of international trade and shipping. The recent collapse of a 
major marine fuel trader, OW Bunkers, itself created legal issues in cross-border 
maritime insolvency. Now the Sam Hawk decision may add to ship arrest activity 
with Australia seen as more accommodating of foreign lien claims.   
But the threshold question has been asked whether maritime liens and the rights 
they give remain valid, at least in the context of insolvency of the ship owner.  
The Australian Law Reform Commission, in its major review of maritime law in 
1986,48 raised this, questioning “whether admiralty should simply be abolished as a 
separate jurisdiction.” Instead, focus might be better brought to what is a common 
issue in international insolvency, “elusive foreign defendants, unfettered by the need 
to remain within a framework which, mainly for historical reasons, focuses on ships 
…”. The Report noted that European countries did not place emphasis on a separate 
admiralty jurisdiction, and the Report contemplated that under European Union 
influence, England might itself diminish the jurisdiction.49    
But the Report notes that “as long as admiralty remains a small and rather esoteric 
jurisdiction, problems will continue to occur along the boundary with the general 
jurisdiction of courts”,50 referring to, among other areas, insolvency, and including 
their conflicting creditor priorities.  
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46 Christopher Davis, ‘Report of the Work of the International Working Group on Cross-border 
Insolvency’, 15 May 2015 < http://www.comitemaritime.org/Uploads/Work%20In%20Progress/Cross-
Border%20Insolvency/Assembly%20attachment%2011.pdf >. 
47 http://www.mlaanz.org/ On 23 April 2015, Angus Stewart QC and Julie Soars presented on “Cross-
border Insolvency and Shipping” at a Federal Court of Australia seminar on Issues in Admiralty Law. 
48 Australian Law Reform Commission, Civil Admiralty Jurisdiction Report No 33 (1986).  
49 We have not examined whether that has occurred in the decades since the Report. 
50 Ibid [85].   
In the end, the Report does reject the value of any change, in light of the legal 
difficulties involved, including the limitations of private international law.51 The Report 
also rejected the adoption of any change in the priorities of maritime liens in favour of 
standard insolvency priorities.52  
Conflicts along the boundary of maritime and cross-border insolvency remain but 
other options may be available in light of legal developments since that Report.  
Aviation law, itself a development of maritime law, now provides creditors with an 
internationally recognised set of rights in the event of an aircraft debtor's default or 
insolvency. This is by virtue of Australia’s recent accession to the Cape Town 
Convention.53 This allows aviation creditors to register their interests, albeit 
consensual, in an international register in order to guarantee the priority of their claim 
against other parties.54  
The similarity between ships and aircraft travelling on international routes, and the 
legal issues confronting creditors and financiers, is apparent. Such a successful 
outcome in aviation law may prompt some more expansive approaches to 
comparable issues in maritime law.     
Apart from that, maritime liens’ historical justification in favour of certain creditors 
may be less relevant in today’s more technologically equipped world, where elusive 
ships can be tracked and located. And liquidators often have greater difficulty with 
other types of elusive assets, less tangible than a 30,000 tonne ship.   
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